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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  23 
[OGL-FRL-3399-5] 

Designation  of  Office  To  Receive 
Petitions  for  Review  of  Agency 
Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Congress  recently  adopted 
Pub.  L.  100-236, 101  Stat.  1731,  amending 
28  U.S.C.  2112  (a  section  of  the  United 
States  Judicial  Code).  The  statute 
requires  each  federal  agency  to  receive 
a  copy  of  each  petition  for  review  of  a 
final  agency  action  filed  in  the  United 
States  Courts  of  Appeals.  That  officer  is 
then  required  to  notify  the  United  States 
Judicial  Panel  on  Multidistrict  Litigation 
of  any  petitions  received  within  ten 
days  of  the  effective  date  of  the  action. 
This  rule  designates  the  General 
Counsel  as  the  appropriate  officer  for 
the  Environmental  Protection  Agency. 
EFFECTIVE  DATE:  August  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  Hill,  Office  of  General 
Counsel  (LE-132W),  U.S.  EPA,  401  M 
Street  SW.,  Washington,  DC  20460. 
Phone:  (202)  382-7700. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Congress  recently  adopted  Pub.  L. 
100-236, 101  Stat.  1731,  amending  28 
U.S.C.  2112  (a  section  of  the  United 
States  Judicial  Code).  The  amendment 
states  that  when  a  federal  agency 
receives  two  or  more  petitions  filed  in 
two  or  more  United  States  Courts  of 
Appeals  challenging  a  final  agency 
action  within  ten  days  of  the  effective 
date  of  that  action,  the  U.S.  Judicial 
Panel  on  Multidistrict  Litigation  will 
pick  at  random  one  of  the  Circuit  Courts 
in  which  a  petition  was  filed,  and 
consolidate  all  other  appeals  in  the 
chosen  court. 

The  amendment  is  designed  to 
eliminate  the  so-called  “race  to  the 
courthouse”,  which  occurs  when 
different  parties  attempt  to  file  a 
challenge  to  an  administrative  action  in 
one  Court  of  Appeals  before  the  other 
parties  can  file  in  a  different  court. 

Under  the  amended  section  2112(a)(2), 
each  federal  agency  is  required  to 
designate,  by  rule  or  regulation,  the 
office  and  officer  to  receive  a  copy  of 
each  petition  filed.  That  officer  is  then 
required  to  notify  the  Judicial  Panel  of 
any  petitions  received  within  the  ten 
day  period,  in  accordance;  with  Rules 


20-25  of  the  Panel,  which  were  adopted 
by  the  Panel  following  passage  of  the 
law.  This  rule  designates  the  General 
Counsel  as  the  appropriate  officer  for 
the  Environmental  Protection  Agency. 

II.  Background  of  Public  Law  100-236 

Certain  actions  taken  by  federal 
agencies  are  subject  to  direct  judicial 
review  in  the  United  States  Courts  of 
Appeals.  Some  federal  statutes  specify  a 
particular  Circuit  Court  where  venue 
shall  lie  for  a  challenge  to  actions  taken 
under  that  statute.  For  instance,  the 
Clean  Air  Act  requires  that  challenges 
to  national  rules  be  filed  in  the  U.S. 

Court  of  Appeals  for  the  District  of 
Columbia  (42  U.S.C.  7407(b)(1)).  Other 
federal  statutes  either  do  not  specify 
where  challenges  may  be  filed,  or  allow 
judicial  review  of  agency  actions  in  any 
appropriate  Court  of  Appeals.  The  Clean 
Water  Act  (CWA)  allows  direct  judicial 
review  of  certain  EPA  actions  in  the 
Circuit  Court  where  the  petitioner 
resides  or  transacts  business  (33  U.S.C. 
1369(b)(1)). 

Where  judicial  review  of  agency 
actions  is  not  limited  to  a  single  court, 
challenges  to  agency  action  may  be  filed 
by  several  petitioners  in  several 
different  Courts  of  Appeals.  Prior  to  the 
passage  of  Pub.  L.  100-236,  these 
multiple  petitions  for  review  would  be 
transferred  and  consolidated  in  the 
court  where  the  first  petition  was  filed. 
The  “first-to-file”  rule,  adopted  in  1958, 
was  designed  to  make  the  selection  of 
the  court  of  review  as  fair  as  possible.1 
However,  the  rule  created  an 
unintended  problem.  Many  petitioners 
appear  to  believe  that  certain  Circuits 
will  be  more  sympathetic  to  their 
arguments  on  review  than  other  Circuits. 
Thus,  the  first-to-file  rule  created  an 
incentive  for  them  to  “race”  competing 
petitioners  "to  the  courthouse”  and  file 
in  their  preferred  Circuit  Court  as  soon 
as  the  action  of  the  agency  became  final. 

Races  to  the  courthouse  have  become 
both  highly  sophisticated  and  extremely 
amusing  processes.  As  documented  in 
EPA’s  first  proposal  for  eliminating 
courthouse  races  under  the  CWA  (44  FR 
32006),  potential  petitioners  often  go  to 
great  lengths  to  ensure  that  they  file 
first.  Messengers  may  be  placed  at  the 
agency  to  wait  for  notice  of  an  action  to 
be  issued.  They  may  be  connected  by 
phone  chains,  walkie-talkie  chains,  or 
people  chains  to  other  messengers  who 
wait  at  the  office  of  the  court  clerk, 
petitions  for  review  in  hand.  Since  a 
petition  for  review  need  only  state  who 

1  Prior  to  1958,  if  multiple  petitions  were  filed 
challenging  an  Agency  order,  the  Agency  had  the 
discretion  to  select  In  which  Court  of  Appeals  the 
petitions  would  be  heard.  ‘  •  'v  i¬ 


is  challenging  the  agency  action  and 
what  action  is  being  challenged  (i.e.,  no 
reasons  for  the  challenge  need  be 
enumerated  in  the  petition),  the  petition 
for  review  can  be  prepared  well  in 
advance.  Phone  chains  allow  a  petition 
for  review  to  be  filed  within  minutes  or 
even  seconds  of  when  the  notice  of  final 
agency  action  is  issued.  The  spectacle  of 
a  courthouse  race,  in  addition  to  being 
unseemly  and  somewhat  unprofessional, 
is  highly  disruptive  to  both  the  agency 
and  the  U.S.  Courts.  Furthermore, 
disputes  over  who  “won”  the  race  have 
led  to  time-consuming  litigation.  In  the 
case  of  one  challenge  to  an  action  of  the 
Federal  Energy  Regulatory  Commission, 
an  Administrative  Law  Judge  ordered  a 
“reenactment”  of  the  race  to  determine 
how  long  it  would  actually  have  taken 
the  petitioners  to  file  after  notice  of  the 
action  was  issued  (see  44  FR  32010).  In 
that  same  race,  the  ALJ  also 
investigated  how  accurately  the  time 
stamps  at  the  Fifth  and  D.C.  Circuit 
Courts  were  calibrated  to  determine 
whether  the  earlier-stamped  petition 
had  actually  been  filed  later! 

In  1980,  the  Administrative 
Conference  of  the  United  States 
recommended  statutory  changes  to 
eliminate  races  to  the  courthouse  (1  CFR 
305.80-5).  Its  recommendation,  to 
provide  for  a  random  selection  of  the 
court  of  review  from  among  those  courts 
where  petitions  for  review  have  been 
filed,  was  embodied  in  bills  introduced 
in  the  97th,  98th,  99th,  and  most  recently, 
100th  Congresses  (H.R.  1162;  S.  1128). 
H.R.  1162  was  the  first  of  these 
proposals  to  pass  both  houses.  The 
President  signed  the  bill  on  January  8, 
1988. 

Congress  had  already  eliminated 
races  to  the  courthouse  under  the  CWA. 
The  Water  Quality  Act  of  1987  (Pub.  L, 
100-4,  passed  February  4, 1987)  included 
an  amendment  to  the  judicial  review 
provisions  of  the  CWA,  which 
authorized  a  random  selection  of  the 
reviewing  court  if  EPA  received  notice 
that  multiple  petitions  for  review  of  an 
agency  action  under  the  CWA  were 
filed  within  30  days  of  the  date  EPA 
received  notice  of  the  first  such  petition 
(33  U.S.C.  1369(b)(3)).  Pub.  L.  100-236 
repealed  this  provision  under  the  CWA 
in  favor  of  the  generic  provision  in  28 
U.S.C.  2112(a). 

III.  Past  EPA  Rulemakings 

Prior  to  the  amendments  to  the  CWA, 
and  later,  the  Judicial  Code,  EPA  had 
already  taken  steps  to  minimize  the 
effects  of  races  to  the  courthouse.  In 
1979,  EPA  responded  to  requests  from 
concerned  parties  and  proposed  a  rule 
which  specified  the  exact  moment  when 
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an  action  under  the  CWA  would  become 
“final”  for  purposes  of  judicial  review 
(44  FR  32006).  This  rule  was  finalized  on 
April  17, 1980  (45  FR  26046).  In  1985,  EPA 
extended  the  rule  to  cover  all  EPA- 
administered  statutes  under  which  the 
filing  of  petitions  for  review  in  multiple 
courts  could  occur  (50  FR  7268). 2 

Under  the  1985  rule,  most  final  EPA 
actions  reviewable  in  the  Courts  of 
Appeals  were  deemed  to  be  “final”  at 
1:00  p.m.  eastern  time  fourteen  days 
after  the  date  of  publication  in  the 
Federal  Register,  or  fourteen  days  after 
the  date  of  signature  for  unpublished 
documents  (40  CFR  23.2-23.10).  This  rule 
did  not  eliminate  races  to  the 
courthouse;  rather,  it  merely  specified 
precisely  when  the  starting  gun  would 
be  fired.  The  rule  eliminated  phone 
chains,  since  no  one  had  to  be  stationed 
at  EPA  to  wait  for  a  decision  to  be 
issued.  Racing  parties  would  merely 
wait  at  the  courthouses  of  choice  on  the 
appropriate  day,  and  hand  their 
petitions  to  the  appropriate  clerk  for 
time-stamping  on  or  after  1:00  p.m.  In 
other  words,  the  1980  and  1985  rules 
guaranteed  that  all  races  would  end  in  a 
tie,  but  with  minimal  disruption  for 
either  the  agency  or  the  Courts  of 
Appeals.  The  1980  and  1985  rules  also 
helped  to  ensure  that  all  interested 
parties  could  compete  in  a  courthouse 
race  on  a  fair  and  equal  basis,  since  no 
party  could  win  the  race  merely  by 
knowing  of  an  imminent  agency  action 
before  the  others. 

IV.  Today’s  Rule 

Today’s  rule  adds  a  new  §  23.12  to 
Part  23.  Section  23.12  designates  the 
General  Counsel  of  EPA  as  the 
appropriate  officer  to  receive  petitions 
for  review  of  agency  actions,  and  lists 
the  address  where  these  petitions 
should  be  sent.  The  General  Counsel  has 
been  designated  as  the  appropriate 
officer  because  the  Office  of  General 
Counsel  is  responsible  for  representing 
EPA  in  litigation  against  the  agency, 
including  Circuit  Court  review  of  agency 
action.  Staff  in  the  Office  of  General 
Counsel  will  track  the  submission  of 
petitions  for  review,  and  notify  the 
Judicial  Panel  on  Multidistrict  Litigation 
as  appropriate. 

Under  Pub.  L.  100-236,  only  those 
petitions  received  by  the  agency  within 
ten  days  of  the  date  when  an  agency 
action  becomes  final  are  eligible  for 
consideration  in  the  random  selection 


*  The  1980  “race  to  the  courthouse”  rule  for;  the 
Clean  Water  Act  was  codified  in  40  CFR  Part  100. 
The  1985  rule  removed  Part  100.  and  codified  the 
"race  to  the  courthouse"  rules  for  all  EPA- 
administered  statutes  in  a  new  Part  23. 


process.3  Any  other  petitions  received 
after  the  ten  day  period  will  be 
consolidated  in  the  Court  of  Appeals 
selected  by  the  Judicial  Panel.  The  rule 
therefore  specifies  that  all  copies  of  filed 
petitions  shall  be  delivered  by  personal 
service  or  by  certified  mail,  return 
receipt  requested.  Use  of  either  of  these 
two  methods  will  allow  the  General 
Counsel  to  ascertain  the  day  on  which 
the  petition  was  received  at  the  agency 
and  thus  determine  whether  it  falls 
within  the  ten-day  period. 

The  requirements  of  today’s  rule  are 
not  designed  to  alter  or  conflict  with 
Rule  15(c)  of  the  Federal  Rules  of 
Appellate  Procedure.  Rule  15(c)  requires 
a  petitioner  for  judicial  review  of  agency 
action,  inter  alia,  to  furnish  the  clerk  of 
the  Court  of  Appeals  with  a  copy  of  the 
petition  or  application  for  each 
respondent  agency.  Under  normal 
practice,  the  clerk  then  sends  that  copy 
to  the  agency  to  formally  notify  it  of  the 
pending  challenge.  However,  under  the 
new  28  U.S.C.  2112(a)(1),  ”[i]f  within  ten 
days  after  issuance  of  the  order,  the 
agency  *  *  *  receives,  from  the  person 
instituting  the  proceedings,  the  petition 
for  review  with  respect  to  proceedings 
in  at  least  two  courts  of  appeals,  the 
agency  *  *  *  shall  (notify  the 
Multidistrict  PanelJ."  (Emphasis  added). 
EPA  reads  the  new  statute  as  requiring 
the  agency  to  notify  the  Judicial  Panel 
only  of  petitions  received  by  the  agency 
from  the  petitioner.  Thus,  the  new  law 
places  the  burden  on  the  petitioner  to 
send  an  additional  copy  of  the  petition 
for  review  directly  to  the  agency, 
notwithstanding  the  requirements  of 
Rule  15(c),  if  the  petitioner  desires  the 
Circuit  in  which  he  filed  to  be  part  of  the 
random  selection  process. 

Today's  rule  also  does  not  in  any  way 
modify  or  change  the  sections  of  Part  23 
included  in  EPA’s  1985  rule.  In  other 
words,  agency  actions  covered  under 
these  sections  will  continue  to  be 
deemed  “final"  for  purposes  of  judicial 
review  (and  the  ten-day  period  for 
petitions  for  review  to  enter  the  random 
selection  process  will  begin)  at  1:00  p.m. 
fourteen  days  after  the  date  of 
publication  or  date  of  signature.  EPA 
sees  no  reason  to  repeal  the  1985  rule  in 
light  of  the  statutory  amendment,  given 
that  the  rule  will  still  ensure  fairness  for 
all  interested  parties. 


3  If  only  one  petition  for  review  (including 
multiple  petitions  filed  within  a  single  Circuit)  is 
received  by  the  agency  within  ten  days  of  the 
effective  date  of  the  order,  the  case  will  be  heard  in 
that  Circuit.  Any  other  petitions  received  after  the 
ten  day  period  will  be  consolidated  in  that  Circuit.  If 
no  petition  is  received  by  the  agency  within  the  first 
ten  days,  the  case  will  be  heard  in  the  Circuit  where 
the  first  petition  is  filed.  28  U.S.C.  2112(a). 


V.  Final  Agency  Action  and  Effective 
Date 

This  rule  constitutes  final  Agency 
action.  EPA  has  determined  that  this 
rule  does  not  necessitate  notice  and 
comment  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  This  rule  is 
issued  in  compliance  with  a  statutory 
requirement  to  designate  an  officer  to 
receive  copies  of  petitions  for  review  of 
Agency  action.  This  rule  is  a  non¬ 
discretionary  action  on  the  part  of  the 
Agency.  Furthermore,  the  rule  does  not 
affect  any  substantive  right  of  the 
public,  and  relates  solely  to  the  agency’9 
internal  practice  and  procedure.  As 
such,  the  Agency  believes  that  public 
comment  is  unnecessary. 

In  addition,  under  section  3  of  Pub.  L 
100-236,  the  new  procedure  for  resolving 
multiple  appeals  of  agency  action 
became  effective  180  days  after 
enactment  of  the  law,  i.e.,  July  6, 1988. 
Thus,  challenges  to  final  agency  actions 
are  already  subject  to  the  new  law’s 
provisions.  Therefore,  the  Agency 
believes  that  good  cause  exists  for 
making  this  rule  immediately  effective. 

VI.  Regulatory  Impact 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  this  regulation 
constitutes  a  “major  rule”,  requiring  a 
regulatory  impact  analysis.  This  rule 
requires  that  any  person  challenging 
Agency  action  send  one  additional  copy 
of  the  petition  to  EPA  if  they  wish  the 
court  in  which  they  filed  to  be  eligible  in 
the  random  selection.  It  imposes  no 
other  requirements.  Thus,  the  rule  meets 
none  of  the  criteria  of  a  “major  rule" 
under  E.0. 12291.  This  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

B.  Paperwork  Reduction  Act 

The  requirements  of  this  rule  do  not 
constitute  an  “information  collection 
activity”  within  the  meaning  of  the 
Paperwork  Reduction  Act.  Thus,  an 
Information  Collection  Request  for  this 
rule  is  unnecessary  and  was  not 
prepared. 

C.  Regulatory  Flexibility  Act 

The  requirements  of  this  rule  are 
extremely  minor.  Any  entity,  whether 
large  or  small,  who  is  already 
challenging  an  Agency  action  in  the 
Court  of  Appeals  will  be  burdened  only 
with  the  cost  of  a  single  certified  letter. 
Thus,  I  certify  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subjects  in  40  CFR  Part  23 

judicial  review,  Races  to  the 
Courthouse. 

Dated:  July  27, 1988. 

Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  L  is  amended  as 
follows: 

PART  23— JUDICIAL  REVIEW  UNDER 
ERA-ADMINISTERED  STATUTES 

1.  The  authority  citation  for  Part  23  is 
revised  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C. 
1361(a),  1309(b);  Clean  Air  Act,  42  U.S.C. 
7601(a)(1),  7607(b);  Resource,  Conservation 
and  Recovery  Act,  42  U.S.C.  6912(a),  6976; 
Toxic  Substances  Control  Act,  15  U.S.C.  2618; 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  7  U.S.C.  136n(b),  136w(a); 
Safe  Drinking  Water  Act,  42  U3.C  300j- 
7(a)(2),  300j-9(a);  Atomic  Energy  Act,  42 
U.S.C.  2201. 2239;  Federal  Food.  Drug,  and 
Cosmetic  Act,  21  U.S.C.  371(a),  348a,  348;  28 
U.S.C.  2112(a),  2343,  2344. 


2.  Section  23.1  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§  23.1  Definitions. 

*  •  •  *  * 

(c)  "General  Counsel”  means  the 
General  Counsel  of  EPA  or  any  official 
exercising  authority  delegated  by  the 
General  Counsel. 

3.  Section  23.12  is  added  to  read  as 
follows: 

§  23.12  Filing  notice  of  judicial  review. 

(a)  For  the  purposes  of  28  U.S.C. 
2112(a),  a  copy  of  any  petition  filed  in 
any  United  States  Court  of  Appeals 
challenging  a  final  action  of  the 
Administrator  shall  be  sent  by  certified 
mail,  return  receipt  requested,  or  by 
personal  delivery  to  the  General 
Counsel.  The  petition  copy  shall  be 
time-stamped  by  the  Clerk  of  the  Court 
when  the  original  is  filed  with  the  Court. 
The  petition  should  be  addressed  to: 
Correspondence  Control  Unit,  Office  of 
General  Counsel  (LE-130),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 


(b)  If  the  General  Counsel  receives 
two  ot  more  petitions  filed  in  two  or 
more  United  States  Courts  of  Appeals 
for  review  of  any  Agency  action  within 
ten  days  of  the  effective  date  of  that 
action  for  purposes  of  judicial  review 
(as  specified  under  8  §  23.2  through  23.10 
of  this  part),  the  General  Counsel  will 
notify  the  United  States  judicial  Panel  of 
Multidistrict  Litigation  of  any  petitions 
that  were  received  within  the  ten  day 
period,  in  accordance  with  the 
applicable  rules  of  the  Panel. 

(c)  For  purposes  of  determining 
whether  a  petition  for  review  has  been 
received  within  the  ten  day  period  under 
paragraph  (b)  of  this  section,  the  petition 
shall  be  considered  received  on  the  date 
of  service,  if  served  personally.  If 
service  is  accomplished  by  mail,  the 
date  of  receipt  shall  be  considered  to  be 
the  date  noted  on  the  return  receipt 
card. 

(FR  Doc.  88-17482  Filed  8-2-88;  8:45  am] 
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